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III.
SECTION III -- GENERAL PROVISIONS


A.
PROJECT OVERVIEW -  See Data Sheet



B.
CONSTRUCTION MANGER’S CONTRACT OVERVIEW


1. The Owner is employing a Construction Manager AT RISK contracting system to aid the Owner in the review and management of the design and to effect the construction of this project. In broad terms, the Construction Management firm selected will perform the following:

1.1 Pre-Construction Services run from the beginning of the CM contract (typically the beginning of the Design Development phase established by the contract between the Owner and the Designer unless an earlier or later time is elsewhere specified), through the approval of the CM’s GMP by the Owner.  Upon agreement of the Owner, Construction Manager and Office of State Construction, the CM’s GMP may be submitted at any time after completion and approval of the Design Development Phase, but in no case later than 10 days after the Designer submits final review construction documents to the Office of State Construction for review.  The design phases, including review time, are expected to be completed by the date stated on the Data Sheet.

1.2 Construction Services, with General Conditions services being provided on a reimbursable allowance basis, and all construction being accomplished through the CM’s Principal Trade Contractors, and other Trade Contractors, selected as provided herein.

a.
Phases: The Owner may require, no later than the end of the Design Development phase established by the contract between the Owner and the Designer, the work of the project be broken into two or more phases and require a GMP for each phase. 

b.
Fast Track Contracting: The provisions of the preceding paragraph do not authorize the use of Fast Track contracting.

c.
Construction Schedule: The Project shall be brought to Final Completion within the time prescribed by the schedule which is established by the construction documents at the time the GMP is accepted.

           C.    
PURPOSE AND DEFINITION OF CONSTRUCTION MANAGEMENT WITH GUARANTEED MAXIMUM PRICE


1. The Construction Management with Guaranteed Maximum Price (CM with GMP) method employs a Construction Manager, who is a member of the Project Team with the Owner, Designer and other consultants, as the project may require.

2. During the Pre-Construction / Design Phase, the CM will utilize his skills and knowledge of construction to develop schedules, recommend the addition or deduction of alternates, prepare construction cost models and estimates, conduct value analysis studies, study labor conditions, identify and address constructability issues, and advise on the most efficient sequencing of construction work for the Project.  Included in the Pre-Construction are all CM activities necessary to prepare and submit a Guaranteed Maximum Price (GMP).  The Owner will pay the CM a fixed, Pre-Construction Phase fee for this work; such a fee includes all costs associated with the CM providing the Pre-Construction Services.

3. During the Construction Phase, the CM will provide all services to manage and effect the construction of the project including the award and management of all trade contracts, including without limitation: change order review; quality control / inspections; schedule maintenance; cost control measures; all meetings; shop drawing review; processing, tracking and monitoring of Requests For Information and substitution requests; resolution of claims by all Trade Contractors; all inspections including the coordination of final inspections and close-out documents with the Owner and Project Architect.  

4. The construction manager at risk shall contract directly with the public entity for all construction; shall publicly advertise as prescribed in G.S. 143-129; and shall prequalify and accept bids from first-tier subcontractors for all construction work under this section.  The prequalification criteria shall be determined by the public entity and the construction manager at risk to address quality, performance, the time specified in the bids for performance of the contract, the cost of construction oversight, time for completion, capacity to perform, and other factors deemed appropriate by the public entity.  The public entity shall require the construction manager at risk to submit its plan for compliance with G.S. 143-128.2 for approval by the public entity prior to soliciting bids for the project’s first-tier subcontractors.  A construction manager at risk and first-tier subcontractors shall make a good faith effort to recruit and select minority businesses for participation in contracts pursuant to G.S. 143-128.2.  A construction manager at risk may perform a portion of the work only if (i) bidding produces no responsible, responsive bidder for that portion of the work, the lowest responsible, responsive bidder will not execute a contract for the bid portion of the work, or the subcontractor defaults and a prequalified replacement cannot be obtained in a timely manner, and (ii) the public entity approves of the construction manager at risk’s performance of the work.  All bids shall be opened publicly, and once they are opened, shall be public records under Chapter 132 of the General Statutes.  The construction manager at risk shall act as the fiduciary of the public entity in handling and opening bids.  The construction manager at risk shall award the contract to the lowest responsible, responsive bidder, taking into consideration quality, performance, the time specified in the bids for performance of the contract, the cost of construction oversight, time for completion, compliance with G.S. 143-128.2, and other factors deemed appropriate by the public entity and advertised as part of the bid solicitation.  The public entity may require the selection of a different first-tier subcontractor for any portion of the work, consistent with this section, provided that the construction manager at risk is compensated for any additional cost incurred.

When contracts are awarded pursuant to this section, the public entity shall provide for a dispute resolution procedure as provided in G.S. 143-128 (g).

5.
The construction manager at risk shall provide a performance and payment bond to the public entity in accordance with the provisions of Article 3 of Chapter 44A of the General Statures.

6.
Because of the CM’s fiduciary duties to the Owner, the project will be an "open book" job whereby the Owner may attend any and all meetings, and the Owner or its designated auditors or accountants shall have access to any and all records of the CM or maintained by the CM relating to the Project.  The Owner will pay the CM for its fixed, Construction Phase CM fee, plus approved reimbursable costs under the General Condition allowance for actual expenditures only, without any CM profit mark-up of any type on such costs.

          D.         
RELATIONSHIP OF OWNER AND CONSTRUCTION MANAGER


The Construction Manager accepts a relationship of trust and confidence between himself and the Owner and undertakes to act as the OWNER’S FIDUCIARY in handling and opening bids in accordance with the provisions of General Statute 143-128.1.  The Construction Manager agrees to furnish his best skills and his best judgment to cooperate with the Owner and Designer during the design of the Project and to accomplish the construction of the Project, in all ways to further the interests of the Owner and the Project.  The Construction Manager shall furnish efficient engineering reviews, business administration, field supervision and shall use his best efforts to see to it that the work of the Project is done in the best and most expeditious, economical manner consistent with the interests of the Owner, and in strict conformity with the contract documents, including all reasonable implications therein. 

While the Construction Manager accepts financial risk in providing a Guaranteed Maximum Price for delivery of the Project, the GMP will contain a contingency for (or in certain circumstances may be amended because of) conditions or circumstances which a prudent Construction Manager could not have reasonably detected at the time the GMP was given.  Accordingly, without limiting the guaranty given by the Construction Manager with respect to the maximum price, the primary duties of the Construction Manager also include the proper and timely completion of the design and construction of the Project through the employment of  the best construction management practices.


E.
PROJECT TEAM


The Construction Manager, the Owner, the Designer and any other project consultants shall be called the "Project Team". It is intended that the "Project Team" shall work through final completion of construction. 


F.
CONSTRUCTION MANAGEMENT FEES



CM fees shall be provided for on the following basis:



1.
Pre-Construction Phase (Herein sometimes referred to as Design Phase)


The CM fee shall be an all inclusive lump sum fee for providing all required services as hereinafter set forth for the Design Development Phase, and all subsequent Phases established by the contract between the Owner and the Designer.



2.
Construction Phase

2.1
CM Construction Fee:

a.
The CM Construction fee shall be an all inclusive lump sum management fee which will include all CM home office costs, including officers as well as home office and local office support staff not noted in (b) below, together with as well as all CM overhead costs and profit.  This fee shall also include all quality control and safety reviews, as well as all required services of a home office Project Executive, by whatever name called. 

b.
CM costs which are not to be included in the CM fee are the costs of all trade contracts, on-site field staff, reimbursable General Conditions costs as provided below, and the CM-GMP contingency described below.

c.
No additional CM fee shall be assessed for Owner-requested Change Orders to the work of the Project until such change orders aggregate to a sum in excess of FIVE (5.0%) percent of the Project GMP. 

d.
Additional General Conditions costs alleged to arise from any Owner-requested change orders to the work of the Project will be reviewed on an individual change order basis. After consultation with the Designer, the Owner shall determine whether the requested General Conditions increases are caused by an Owner-requested change order.  Absent extraordinary circumstances, the CM should not expect that any change order other than those requested by the Owner will allow for an increase in General Conditions costs.

2.2
General Conditions:  

a. An allowance for the General Conditions on a “not-to-exceed” basis will be submitted by the CM with its GMP for the Owner’s approval.  The allowance shall break down the allowance into a reasonable number of categories.  Expenditures in excess of category totals may be made only after the CM has certified to the owner that identified  funds in other categories are in excess of actual needs. The CM will be reimbursed for actual General Conditions costs only as they are incurred, with no mark-up by the CM.  Reimbursements from this allowance will only be made for the expenditures included in Section VII below.  Other expenditures or expenditures in excess of the total General Conditions allowance are deemed to be included in the CM’s Construction Fee. At the end of the project, any unused balance from this allowance will be retained by the Owner. 

b. Costs for on-site field staff will be paid on a reimbursable basis through the “General Conditions” allowance.  Field personnel costs shall be billed at Direct Personnel Expenses [raw employee costs (direct salary) plus all customary payroll benefits including but not limited to FICA, SUTA, FUTA, 401K, vacation leave, sick leave, holidays, jury duty leave and bereavement leave] with no employee overhead mark-up.  The on-site field staff is limited to the following positions: full time staff which includes the Project Engineer(s), Superintendent actually furnishing services to the Project, Field Secretary / Clerk, and occasional laborers(on as needed basis); and the position of an Assistant Superintendent, which may be a full or part time position, as provided in the CM’s approved GMP.  All other CM positions will be deemed to be included in the CM Construction Phase fee.

2. Payment of the CM fee, and the General Conditions' reimbursable costs due the CM will be authorized and distributed as provided hereinafter. 

END OF SECTION III
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